Independent Living Resources v. Oregon Arena Corporation, 982 F. Supp. 698, 748

(U.S.D.C. Or. 1997).

It 1s true that, the FCC's proposed rules, and the Access Board Guidelines ask the
telecommunications industry to think differently about design, development and fabrication
issues. Understandably, that is something many wish to avoid; many argue against the FCC
proposed rules and Access Board guidelines because they will require a different approach to the
design and development of equipment or services. But. the proposed rules are not defective
because they require a different approach to design. development and tabrication; they would be

defective if they did not do so. To paraphrase Independent Living, had Congress intended to

maintain the status quo, it would not have adopted Section 255.

B. The Commission Must Be Particularly Wary of Industry Requests That
Would Write Section 255 Qut of Practical Existence.

Several of the comments filed by industry representatives would have the effect of

writing Section 255 out of the statute. Five positions are particularly notable.

1. The combination of the “accessibility,” “product line,” “fundamental alteration™ and
“cost recovery” tests proposed by some commenters would seriously
thwart the goal of Section 255

TIA, Motorola and others, perhaps inadvertently. ask the Commission to approve a series
of standards and definitions that would seriously undermine Section 255. These include: (a) a
definition of accessibility that departs from Access Board guidelines; (b) a proposal for a product
line to accessibility; and (c) a vague "fundamental alteration” test. Taken together and combined
with the proposals for cost recovery in the definition of readily achievable, the effect is stunning.

Under the TIA definition of accessibility. "telecommunications equipment is accessible to

the extent that it enhances the ability of a person with a disability to use...the equipment...by



incorporating one or more of the following features.. "% TIA incorporates the so-called 18-point
checklist as the list of features. Providing any one of the features listed satisfies the accessibility
requirement in toto. Further. the Commission is encouraged to interpret Section 255 as applying
to people with disabilities as a "group.” Applying this logic, a manufacturer could be considered
to be in compliance under Section 255 if any one person with a disability can use a product.

It is also evident that as crafted, the equipment does not have to be fully accessible to
anyone. For example, one satisfies the "features” test (and hence all accessibility obligations for
all disabilities) by providing "at least one mode" for "input, control and mechanical functions”
"that does not require user color perception.” Output. display and control functions are treated
separately, so that the equipment is deemed accessible as a whole under the TIA test even if the
output, display and control of a device do require color perception. That is, under the TIA test, a
product is accessible if it is partly accessible to a person with any disability.

Motorola's comments demonstrate quite clearly why the TIA definition makes no sense
as a test of compliance. In discussing its "Pagewriter” paging system. Motorola argues that the
Commission should not require it to incorporate features that would make the outputs accessible
to people with impaired vision, even if that is "readily achievable."” since the input device (the
keyboard) would remain inaccessible (a position with which we disagree, since people who are
blind or visually impaired are quite able to use keyboards. especially if simple, low-cost features

such as a nib on the F and J key are in(:luded).4 Motorola Comments:

TIA Comments at 32

¢ Motorola's comment is more persuasive as an argument against the Motorola/TIA tests
than it is convincing as a reason for reading the term "readily achievable" to mean that
accessibility is not required at all unfess a device can be made totally accessible. To take the
Pagewriter 2000 as an example: if the output were accessible to the vision-impaired, it might
remain an extremely attractive product even if the keyboard input devices were not fully
accessible, particularly given the ability of the device to generate preprogrammed responses, and
the ability to dock the device to PCs and MACs, as described on the exhibits to the Motorola
Comments. As pointed out above, simple additions 1o keep might make the keyboard accessible,
but other limitations might be overcome by returning pages using a cellular or pay phone.
Except in very limited



People with disabilities would not benefit if a manufacturer were to incorporate
some access features into a product, but could not incorporate others that would
make the product actually useable...It would be a waste of resources and a poor
result for consumers with disabilities...™

However, under the TIA accessibility test, this “poor result” would be all that Section 255
required: under the TIA "accessibility" definition, the Pagewriter 2000 would be deemed
accessible to people who are vision impaired (because the Pagewriter could be partly accessible
to the deaf).

As strange as that position s, it leads to even more ironic results when the “accessibility
test” is combined with the vague “product line” that manufacturers propose.

Under the “product line” test, the Commission 1s encouraged to think of equipment in
“groups”® (though as we will argue elsewhere, no definition has been offered on the scope of
product tines). A manufacturer will be deemed to have complied with its obligations under
Section 255 if any piece of equipment in a product line is accessible.” (We raise several serious
concerns about product line in Part II of these comments.) As a result, because the Pagewriter
was deemed "accessible,” the entire product line would be deemed "accessible." No pager would
need to be fully accessible, even if it were easy to make every pager accessible to large portions

of the disabilities community.

circumstances (where two products are truly entirely fungible), making a device accessible
increases choice for individuals with disabilities. That 15 one of the goals of disabilities
legislation.

Motorola Comments at 17.

" As pointed out infra, the Commission does not have the authority to read the statute to
apply to “groups” of equipment. In this section, we will assume for the sake of argument that it
does have that authority.

o

Motorola Comments at 7-8; 21-22.
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Several commenters ask the FCC to import the fundamental alteration test from the
ADA.Y This test is one that is difficult to import into the telecommunications context, since it
ordinarily applies to a fundamental alteration to the "core function" of a facility and not to the
ability of facility users to perceive those functions:

The ADA does not require a public accommodation to "fundamentally alter the
nature” of the goods or services being provided... However, it is essential to
accurately identify the principal goods or services that are being provided, and to
distinguish them from (1) services that are merely collateral to the primary goods
or services...and (2) the means for perceiving those services (e.g., hearing,
seeing, closed captioning, assistive listening devices), both of which a public
accommodation may, in some instances, be required to alter in order to facilitate

use of the facility and receipt of the principal goods and services by persons with
. e . [8
disabilities.”

The test proposed by TIA and Motorola is defined in a way so that core functions can be defined
in part in terms of perception -- the way in which a message is to be sent and received. As a
result, the obligations set out in Section 255 can be limited by simply defining what ends a
product is meant to serve, in a manner that can have the effect of mandating inaccessibility.
Even where a standard is not obviously tied to perceptions, the fundamental alteration test, as
described, presents enormous problems in application. If a manufacturer assumes that size is a
"core function,” for example, then anything that increases size - even nominally - is not required.
And, since every manufacturer has made it clear that the process of adding and detracting
features involves some trade-offs. it is not difficult to imagine that any change to "battery life.”
"size," or "features" would be considered a fundamental alteration. Indeed, none of the examples
given by industry provide any guidance as to how this standard could be applied in any practical
way, and suggest that the exception would quickly swallow the rule. When combined with a
vague "product line" and an insufficient definition of accessibility, this standard has the effect of

allowing manufacturers to define certain individual products in a line as "inaccessible" by

§ Motorola Comments at 41-42; TIA Comments at 47-50.

! Independent Living, 982 F. Supp. at n. 42.




definition, while satisfying Section 255 obligations by providing a limited number of devices
with highly constricted accessibility

Several commenters ask the Commission to adopt what would be a fourth nail in the
Section 255 coffin: tests that would permit manufacturers to improperly allocate or account for
costs associated with providing accessibility in order to avoid producing accessible equipment.
There are several variations on these tests. Some commenters want to allow manufacturers to
refuse to produce accessible equipment if the manufacturer decides that the costs associated with
providing accessibility could not be directly recovered. Under this model one envisions
manufacturers assessing the market impact of special cost “pass-throughs™ on individual pieces
of equipment reminiscent of the universal service charges. If a manufacturer decided this extra
charge would not be desired by consumers, the product wouldn’t be produced. Another variation
is to allocate all costs of providing accessibility to each division that produces a product, thus
increasing the apparent cost of accessibility and making it appear that accessibility is not readily
achievable.!" These and other variations all suffer from the same fatal flaw. It is obvious that
every entity in a competitive market must strive to recover costs and earn a reasonable profit.
However, ADA tests are not applied in a way that allows covered entities to recover costs of
providing accessible facilities solely from individuals with disabilities, or to avoid providing
accessibility on the ground that the accessibility feature will not pay for itself. Accessibility

costs are costs that are intended to be shared across all products and by all consumers. " Under

w CEMA Comments at 12; USTA Comments at 9-10; Multimedia Telecommunications

Association Comments at 9. Not much better is the approach urged by TIA, under which the
Commission is urged to adopt a "cost recovery" formula that would be almost impossible to

apply in any sensible way. see infru.

Y Indeed, the “group equipment” argument made by Motorola and TIA necessarily
requires this result. Under this theory, the obligations of Section 255 are satisfied for all
equipment by making some equipment accessible. It follows that the cost of accessibility is
properly shared across the entire market for consumer electronics equipment and services, and
not as special charges for particular devices. More to the point, because accessibility is a
required feature of equipment. no different than the requirement that the equipment comply with
applicable safety



this fourth prong, as some commenters have proposed it. a manufacturer could design products
that would be unaffordable, decide not to produce them and yet satisfy Section 255 obligations.

To be sure, industry has plenty of anecdotes to suggest why each of the elements
described above should be adopted. AFB is sensitive to those concerns and is proposing
elsewhere in these comments ways in which the Commission could incorporate some of the
elements of some of the industry comments, without fundamentally hampering accessibility.
But, the overall impact of the proposed industry approach is patent, and fatal to accessibility.
Any approach that the Commission adopts must be drafted so that all parts, working together,
require accessibility.

2. Reading the terms “telecommunications” and “telecommunications

equipment’” narrowly ignores industry trends and will make future
equipment less accessible.

Several commenters urge the Commission to read the terms “telecommunications” and
“telecommunications equipment” narrowly. '2 That is not a viable option in the current
marketplace. As the Commission has itself recognized. and as the AFB pointed out in its initial
comments. the terms are evolving terms: the lines drawn between a telecommunications service
and an information service are based in part on an analysis of how current equipment is used to
complete transmissions. The telecommunications process. however, is changing every day.

Even as these reply comments were being written. Motorola was announcing the following:

Motorola, Inc. announced today the formation of its Internet and
Connectivity Services Division (ICSD), a new start-up services business focused
on developing and providing integrated communication and information services
that will simplify consumers” lives. Motorola's ICSD is part of the Internet and

codes, there is no reason to allow some sort of separate “accessibility” charge, any more than one
permits a manufacturer to charge a consumer a “safety” surcharge for the privilege of including
standard gear that prevents electrocution.

i See, e.g., CEMA Comments at §-9.
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Networking Group within Motorola’s new Communications Enterprise
organization, which was recently announced by Merle L. Gilmore, president of
the Communications Enterprise.

Motorola ICSD will focus on developing solutions -- as well as enabling third parties to develop
solutions -- that simplify consumers’ communications. including speech-enabled services,
web-based services, content services, in-vehicle services and paging information services. The
creation of ICSD underscores the company’s commitment to creating mobile productivity
solutions as well as helping its carrier partners serve new markets and offer innovative

. . 13
Services.

What Motorola recognizes is that consumers want to be able to receive and transmit
messages in whatever manner is most convenient at the moment the communication is required.
The communication may take the form of voice over Internet; a voice page; a text page; or a
wireless call connecting to the traditional PSTN, but in any case the communication will often
involve or be related to the completion of a “transmission. between or among points specified
by the user, of information of the user’s choosing. without change in the form or content of the
information as sent and received.”'* The equipment used in the communication may be
designed to serve multiple functions, but it will be designed to route, originate or terminate
calls. and will fit the definitions of “customer premises equipment” and “telecommunications
equipment.” To put it another way, consumers and companies. by their actions in the market.
are extending telecommunications functions to new networks and equipment. The

Commission’s definitions must recognize that trend. and define the terms broadly, not

Y “Motorola Creates New Division to Focus on Integrated Information and Communication
Services for Consumers,” Motorola Press Release. August 4, 1998, available at
http://www.mot.com/General/Press/PR980804 .html.

M 47 U.S.C. §153(43).
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narrowly."” Otherwise. the effect of Section 255 will be to relegate individuals with disabilities
to access to devices and to services that simply do not permit them to take full advantage of

telecommunications networks.'®
By contrast, several commenters (including, for example, CEMA) ask the Commission to

make it clear that the accessibility requirement only applies to that portion of customer premises

equipment or telecommunications equipment used for telecommunications.'” What CEMA and
others are effectively urging is that the Commission decide, for any piece of equipment, what

functions are telecommunications functions and which are not. Given the speed with which

software and equipment are changing, any distinctions that the Commission might draw would
be inherently ephemeral and inconclusive. For example. the Commission has recognized that
speed dialing functions are telecommunications functions. A cellular phone manufacturer might
choose to integrate these speed dialing functions into a personal information manager (“PIM™)
(several companies are doing precisely that). Today. one might think of PIMs as being

unrelated to telecommunications; but by the end of this year, for some customer premises

e Some commenters suggest that the FCC has drawn a hard and fast line between
telecommunications services and information services. As the AFB’s initial comments suggest.
that is not the case; the FCC has indicated the lines between the services do change. What is more,
a hard and fast line is inconsistent with the statute, which recognizes that some “information
services” may be treated as telecommunications services based upon the functions served. See. n.
19, infra.

' The ADA reflects a basic judgment that providing accessibility is not simply a matter of
providing special facilities for individuals with disabilities thatseparate
individuals with disabilities from others in the community. Hence, the
nondiscrimination provisions of Title III of the ADA (which requires removal of barriers to entry if
readily achievable) are intended to provide equal opportunity to participate and equal opportunity
to benefit “in the most integrated setting” appropriate. ADA Title Il Technical Assistance Manual
Covering Public Accommodations and Commercial Fucilities, Department of Justice, at 11I-3.1000.
Similarly, given the explicit statutory adoption of ADA terms in Section 255, the goal should be to
ensure access to the same networks and equipment that are available to others, to the extent
possible

CEMA Comments at 8-9.




equipment, the effective use of the speed dialing function may depend on accessibility to the

PIM.

Given the integration of customer premises and telecommunications equipment with
other equipment, there is no practical way for the Commission to sensibly subdivide equipment.
as these commenters urge.'” It makes far more sense to do what the statute requires on its face
— ensure that customer premises and telecommunications equipment is fully accessible if
“readily achievable.” The definition of customer premises equipment sweeps in the equipment
employed to “originate, route or terminate” telecommunications, not just “that portion™ of the

equipment used to “originate, route or terminate calls™ Telecommunications equipment is

likewise equipment that is “used” to provide telecommunications services. """ If Congress had
wanted to subdivide equipment, and apply the accessibility rules only to that part of equipment
that is used for telecommunications it could have done so: it did not do so.

As a related argument, CEMA contends that the Commission should limit the definition
of CPE so that it only applies to equipment attached to networks. AFB is not clear what
network CEMA is referring to, but the definition of CPE does not support that request. The
definition of CPE looks to the function performed by the equipment (the origination routing and
termination of telecommunications) and is not tied to the network used, or to use in conjunction

2920

with “telecommunications services.”” As CEMA effectively points out, given this statutory

definition, the term “CPE"” must be read quite broadly

a Similarly, there is no way for the Commission to develop a “core features™ checklist as
urged in the Comments of the Multimedia Telecommunications Association (“MTA Comments™) at
p. 9. because such a list assumes the features do not change.

" By contrast, the definition of “information service” makes it clear that an information
service is not to be treated like an information service when it is used “for the management,
control, or operation of a telecommunications system™ or the “management of a
telecommunications service”” 47 U.S.C. §153(20). Hence, the fact that a service may, in the
abstract, be considered an information service in some settings does not in itself determine whether
the service must be accessible.

! CEMA Comments at 9. CEMA also requests that the Commission limit obligations under
the “telecommunications services” standard to “common carriers.” The statute on its face is not so
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3. It is critical that the Commission require manufacturers and service
providers to develop compliance plans.

Under Title III of the ADA, the existence of a plan, and procedures for annual
reevaluation of the plan serve as evidence of good faith efforts to comply with the obligation to
remove architectural barriers if readily achievable.”" [n this rulemaking, several manufacturers
have suggested that the process of determining whether accessibility is readily achievable will
involve investigation of a complex industrial process  The Commission does not have the
resources to conduct post hoc investigations into what was or could have been considered in this
process without the aid of records.” In order to “ensure” that equipment is designed, developed
and fabricated to be accessible. the Commission must adopt a regulatory plan that will permit it
to dispose of complaints in a sensible and timely way ' As a practical matter, this means that a
compliance plan must be developed and some records must be maintained. While industry
argues that this will be costly,24 industry does not even begin to discuss the obvious and
enormous costs that would be associated with its own approach to the problem, which does not
appear to require a compliance plan. Under the industry approach, if a piece of equipment was
found to be inaccessible. one would need to examine every detail of the financial and

engineering operations of the companies to establish inter alia, opportunity costs, engineering

confining.

<! Common Questions: Readily Achievable Barrier Removal, Americans with Disabilities Act
Technical Assistance Updates from the U.S. Department of Justice at 9 (August, 1996)(*Barrier
Removal Update™).

- TIA Comments at 80-81. TIA for example. acknowledges the processes are complex. but
discourages the use of outside experts to investigate them.

N

B Because manufacturers are required to “ensure” that equipment is accessible, and service
providers” are required to “ensure” that services are accessible, it is not enough for industry, or the
Commission, to rely on market forces to achieve accessibility. Congress has decided that
affirmative actions are required.

” TIA Comments at 28-29.



alternatives, design choices and trade-offs, and so on. One could look upon these and other
proposals as simply a typical cynical Beltway effort 10 make a legislative provision too wieldy to
administer.”” As between what has been proposed by AFB and what has been proposed by

industry, the AFB approach is plainly less burdensome and is the only workable alternative.

4. The Commission cannot allow industry to escape accessibility obligations
simply because meeting the obligations involves some design trade-offs.

Several commenters suggest that the Commission regulations should ensure that
accessibility is not provided at the expense of other equipment features and functionality. These
commenters point out that, for any given piece ot equipment, there are only a certain number of
functions that can be implemented, given the necessary trade-offs that must be made in the
design and fabrication process (how much memory can be installed, battery life, weight, size,
etc.).”"

AFB recognizes that equipment design does inherently involve trade-offs. But, it is
precisely this fact that makes Section 255 so important. We don’t ascribe bad motives to
manufacturers -- in fact, we presume that in a world without limits, manufacturers would want to
produce accessible equipment in order to reach every person that could be reached. The problem
is that, in a world with limits. individuals with disabilitics have found that the trade-offs are too
often made in a manner that implements the latest mass market bell or whistle at the expense of
accessibility. A manufacturer may always be able to say “if I don’t have to implement
accessibility, I can add a function that will be much more sellable to the portion of the public that

is not disabled.””” The point of Section 255 is that the trade-offs can no longer be made in a

25

Among other things, for example, the various members of the industry propose that (1) the
Commission adopt a complex economic formula based on detailed analysis of a company’s assets,
opportunity costs and financial records: (2) the Commission permit only circumscribed discovery
of this information; and (3) the Commission require the complainant to carry the burden of
showing that accessibility was readily achievable.

"" See, e.g.. Motorola Comments at 33-35.

. [n the MTA Comments at 21, the MTA argues that this should be the rule. MTA states that,
in response to a complaint, it is enough if a manufacturer responds “it wasn’t readily achievable for
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manner that essentially pushes individuals with disabilities to the end of the line. Hence, in its
final rules, the Commission should make it clear that the accessibility obligations cannot simply
be avoided on the ground that implementation of accessibility would prevent the implementation

. . 28
of another feature.

5. Efforts by industry to discourage adoption of the Access Board Guidelines
are based on a misunderstanding of those guidelines.

Many commenters attempt to discourage any etfort to adopt the Access Board Guidelines
by arguing that those guidelines effectively require the impossible: universal accessibility to all.
including persons with multiple disabilities. This i1s simply not the case. While the Access
Board guidelines are certainly designed to assist manufacturers and service providers in meeting
their respective accessibility obligations, the Board has never required that every piece of
equipment be immediately available to everyone. Indeed, everyone recognizes that at least for
now, there will be instances where providing accessibility to one group may create a barrier to

another. This is a non-issue and provides no basis for rejecting the Access Board Guidelines.

Commenters are simply confusing the process and results. What the portion of the
Guidelines that have attracted criticism do is to require consideration of accessibility issues
broadly throughout the design, development and fabrication process. This is really nothing more
than an implementation of the requirements of the statute. The “readily achievable” standard
requires consideration ot accessibility issues: it requires implementation of accessibility solutions

to the extent readily achievable, in the same equipment that is available to other members of the

me, because any available resources were focused on other priorities.”
2“ There is nothing startling about this proposition. The types of modifications that have been
considered “readily achievable” under Title III also involve trade-offs that may affect the
“features™ offered by a public accommodation (provision of fewer stadium seats to accommodate
wheelchairs, for example). We emphasize that we are not arguing that accessibility must come at
the expense of any feature, just as in Title 111, accessibility need not be provided no matter what the
impact. Whether a particular trade-off was warranted or whether an alternative was available that
could have been implemented without fundamentally affecting the marketability of the product can
be considered in determining whether accessibility was readily achievable. However, given the
MTA proposals, we believe some affirmative statement 1s needed to make the matter clear.




public.zg The guidelines provide important practical aid that identifies matters that should be
taken into account as part ot the process of divining accessibility solutions. In Appendix A to
these Comments, AFT submits a Report by Dr. Leonard Kasday (the “Kasday Report”) on the
issues raised by TIA and others in objecting to the use ot the Board Guidelines. As he explains.
implementing the Board guidelines is practical and can be expected to result in significant

benefits." The guidelines should be adopted.

1. THE COMMISSION SHOULD REJECT MANY OF THE CHANGES
SUGGESTED BY INDUSTRY TO DEFINITIONS PROPOSED IN THE NPRM.

A. Changes Proposed To the Definition of Readily Achievable Are Too Vague
To Apply and Are In Many Cases Inconsistent with the Statute.

I The “Product Line” Approach As Proposed By Industry Is Too Vague To
Apply.

Several commenters ask the Commission to measure compliance across "product lines.”
rather than requiring manufacturers to ensure that all products are accessible. AFB is
sympathetic to the issues being raised by manufacturers. but believes that it would be premature
tor the Commission to adopt a product line approach beyond what it has already proposed in the
NPRM. The statute requires access to equipment, not product lines, though the Commission
may elect to implement a defense that would allow a covered entity to respond to a complaint by
showing that it has achieved accessibility in another of its offerings with similar price, features,
functions. and availability. However, several concerns must be adequately addressed before the

Commission implements any proposal for a product line defense, let alone further expand the

This approach is consistent with the approach taken in implementing the “readily
achievable™ standard in other contexts. In the Barrier Removal Update, for example, the
Department of Justice points out that while the goal 15 to remove all barriers, the department
recommends establishment of “priorities for removing barriers” so that what can be accomplished
1s accomplished. Similarly, here, the planning process should be designed so that it examines
accessibility issues broadly. and then results in accessibility to the extent possible.

Y Dr. Kasday is an engineering specialist at the Institute on Disabilities/UAP at Temple

University.

16



concept as TIA, Motorola and others propose. Assuming that several difficulties can be
resolved, the Commission should make it clear that the first priority of manufacturers should be
to make equipment within a product line accessible. and then to extend accessibility to each

product within the line to the extent readily achievable

a. The proposed product line approach is seriously flawed.
The "product line" approach, as proposed. is {lawed both in terms of underlying factual
assumptions and in terms of legal analysis.

The "product line" approach appears to be based on the following debatable presumptions:

(hH the "FCC proposal adds exponentially 1o the complexity of the design process”:‘H

(2) constraints on technology and product design make it impractical to consider
making individual devices accessible

3 products in product lines are fungible. except as to the manner in which the input
and output are accessed;

(4) each product in a product line will be just as available as any other product;

(5) a product line approach would be easier to apply; and

(6) a product line approach would be consistent with the statute and would facilitate
consumer choice.

AFB does not believe that any of these assumptions are entirely accurate. As the Kasday
Report at Appendix A explains, these assumptions ignore the benefits that would flow from
adoption of the guidelines. overstate the difficulties of applying them, and ignore the problems
with the proposed product line approach.

As to the first point, some accessibility features are of little or no cost to implement. For
example, the matrix presented by Motorola in its initial comments indicates that there is no
specific impact on product drivers to accomplish access to inputs for individuals with little or no

color perception as specified in the Access Board gudelines. Similarly, putting a nib on the 5

Motorola Comments at 32-33.



key of a telephone keypad requires no significant expense or difficulty. In addition, some
manufacturers are producing highly-desirable, alternate versions of equipment for distribution in
other world markets that incorporate features that would enhance accessibility.” In some cases.
the process of incorporating "accessibility” will really involve very little difficulty or expense. [n
other instances, a reassessment of the desires and needs of the U.S. markets will result in the
implementation of access features that will also prove popular. In other cases, what is learned in
providing accessibility for one product can be easily transferred to others without triggering the
“exponential”” complications Motorola fears. A product line approach must not operate so as to
limit the inclusion of readily achievable access throughout all products.

Second, some manufacturers present anecdotes to argue that technological limits make it
impractical to require that individual products be made accessible. For example. in discussing its
design matrix, Motorola discusses audio access for people who are blind or visually impaired:
"Adding the voice chip adds a significant number of components and software, so it affects
current drain, size, component count, Cost, memory. cte.”* The concerns may be warranted,
especially today, but chip and memory capacity, battery strength and component sizes will
undoubtedly continue to be reduced and software-based speech is already well developed.
Simple additions to keyboards and keypads can make a product significantly more accessible.
Further, as suggested above. this is hardly a static market. It is evident that the creativity of
manufacturers is in fact making it possible to make products accessible to people with different
disabilities in ways that could not have been imaginable years ago. There is every reason to
suppose that developments in memory capacity, battery technology and the like will permit

devices to be used in a variety of ways, by a variety of people. if industry makes that a priority.

b “The Best Wireless Phone on the Market,” Business Week, August 10, 1998 at p. 60 tells
the story of the Nokia 6100. "Developers built in rudimentary voice-recognition for Asia, where
keyboards are problematic. and raised the ring volume so the phone could be heard on crowded
Asian streets.”

Motorola Comments at 32.



Even if one assumes that full accessibility is not possible in every product, for everyone with
every disability, it does not necessarily follow that (a) most disabilities cannot be accommodated:

or that (b) the best approach is to provide accessibility to a few specialized products, rather than

providing access to a broad range of equipment. The product line approach could be interpreted
to allow entities covered under Section 255 to escape their duty to continually assess and
improve the accessibility of their products and services.

As to the third point. 1t 1s not clear how any of the manufacturers would define a product
line, and hence there 1s no way to determine how the product line test would be applied.
Motorola seems to suggest that product lines might be defined as equipment sharing similar
"features, functions, and price.” Similarly, TIA would provide consumers with disabilities "with
the same general range of choices as non-disabled consumers, such as telecommunications

w34

functions, features, quality and cost. But. it 1s difticult to understand how this would actually

be applied. We presume, for example, that every pager would not be considered part of the same
product line since, among other differences, there are clear distinctions between the type of
messages transmitted and the nature of interactivity available. However, the convergence of
telecommunications functions into a single product (¢.g.. two-way transmission of voice and text
messages), would suggest a broad range of potentially ill-defined product lines (assuming similar
features, functions and price). In any event, AFB could not find a clear definition of what

constitutes a product line in case law or in the comments submitted to this docket.”

" TIA Comments at 19,
" For example, TIA also offers at least three other definitions for product line, each with
vastly different import. At page 12, it says the products must be “similar.” At page 12 it also
suggests a product line consists of “functionally equivalent, comparably priced” products
accessible to these with differing disabilities. At page 7. the test is said to require a
“representative sample of accessible products.” If one looks outside the telecommunications
context, one can find other efforts to define "product line." One case, for example, suggests that a
product line consists of products that are "functionally interchangeable” with similar "physical
characteristics” and aimed at the same consumer market. A.G. Spalding Bros. Inc. v. FET.C., 301
F.2d 585 (3d Cir. 1962) (distinguishing toy footballs, professional quality footballs and recreational
equipment). But we have been unable to locate a unitorm definition of "product line."




To be sure, it is important to include "features. tunctionality quality and price” in any
product line definition. In addition, however, at least three other factors would have to be taken
into account. Any product line approach would need to recognize that consumers with
disabilities must have access to telecommunications equipment that is aimed at different market
segments: the business professional in the office: the executive on the road; general consumer
use at home and on the road, and so on. Availability should also be a test for whether a product
fits within a product line -- measured in terms of the ability of an individual with disabilities to
obtain service and repairs or replace the equipment and components of the equipment, and also
how those equipment and components would function with other equipment and components in
network environments. Finally, as suggested above. fungibility is an important consideration: is
the product really equivalent to the inaccessible alternatives? In any case, without a clear
definition, the "product line" approach leaves the Commission with no clear rule to apply; and
the "product line approach” as proposed by industry does not provide a clear definition.

Fourth, a product line approach assumes accessibility will be provided through many
different "niche" devices, and therefore must assume that industry will guarantee that it will
maintain production, distribution and support for multiple, accessible products within its line of
equipment in the market in order to satisfy the accessibility requirements. It seems unlikely that
this will occur. As a result, if accessibility is incorporated into one piece of equipment in a
product tine, and that piece of equipment is discontinued (or not supported), accessibility would
disappear for the entire product line. Of course. the FCC could step in and force manufacturers
to sell particular pieces of equipment --but this seems far more intrusive than requiring
companties to design for accessibility broadly.

Fifth, there is no reason to assume that the product line approach, even if it can be
designed to be effective in enhancing accessibility for people with disabilities, would be any
easier to apply than the so-called product-by-product approach. The FCC would have to decide
what products were part of a product line. It would have to determine whether products were in

fact fungible. The very problems of which the industry complains would still exist throughout
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the design process and across an entire product line. Indeed, it would seem even more
fragmented and difficult to apply the accessibility and "readily achievable” tests. If a design
team decided to implement 4 new feature on a pager that was not accessible, it might then be
required to design a different product that incorporated that same feature or include the new
feature in several existing specialized products. In this way, every design change made in one
(inaccessible) product would actually affect the design of multiple products. The introduction of
one new product or feature could mandate the simultaneous introduction of multiple new
products or design changes in several existing products. It is hard to imagine why this approach
works better on the whole, and it may lead to an unfortunate consequence for people with
disabilities: accessible equipment of potentially lesser value. The approach contained in the
Telecommunications Act Accessibility Guidelines established by the Access Board provide
direction on integrating the planning for disability access into the design process, so that over
time, solutions will become standardized. That approach seems more likely to lead to greater
overall strides in accessible design than the product line approach proposed by industry.

Moreover, the Access Board approach avoids a problem Motorola and TIA never confront.

Those companies assume that it is better for them to decide the most effective way to provide
accessibility. Motorola believes it should not have to provide accessibility generally, for
example, because it believes it will identify the “inherently better” access solutions.™ How will
companies in practice determine what products might be inherently better suited? People with
disabilities occupy every sphere of society with a variety of needs. In fact, the Pagewriter
mentioned here, or other similar products with highlv interactive text transmission capabilities
are likely to appeal to many people who are blind or visually impaired for the same reasons that
they are marketed to the mass market. People who are blind or visually impaired do not have an
“inherent” preference for voice messages. but rather a preference, or need, to be as functional and

independent and involved in telecommunications as anyone else. However, for people with no
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usable vision, audio output of messages (or transmissions (including synthesized text-to-speech
are highly important.

The “we know best” assumptions by some commenters are troubling, particularly since, as
we have pointed out earlier, some commenters seem (o have made assumptions about what the
visually-impaired can and cannot use that are inaccurate. The statements affirm why inclusion of
the Access Board's guidelines on including people with disabilities in market research and
product testing is so imperative. How else will companies begin to learn about the real needs
and capabilities of consumers with disabilities?

Finally, the product line approach is problematic because it is not consistent with the
statute. TIA defends the proposal on two grounds. First, it argues that the term "equipment” in
the statute could be read to apply to "groups” of equipment rather than individual pieces of
equipment. and argues that Section 255 obligations can be met by providing access to some
equipment, and not all equipment. Actually, the provision cannot be read as TIA urges and still
make sense. If equipment was read in the plural. as TIA urges. then accessibility obligations
would be satisfied by making any piece of equipment accessible, whether part of a product line
or not. and indeed, whether available in the United States or not. The plain language indicates
that all equipment must be accessible within the limits of ready achievability.

The second prong of the argument advanced by TTA and others points out that industry is
only required to do what is "readily achievable." and asks the Commission to find that it is not
"readily achievable” to make each product universally accessible, and to rule that only product
lines need to be accessible. The argument is supported by suggesting an analogy between access
to telecommunications products and access to stadiums and theaters, (an analogy the Access
Board rejected).

As pointed out above, there is not a factual basis for adopting the broad presumption urged
by industry. But it is also important to emphasize that the analogy on which the argument relies

is misleading, and misses a central point of Title [1I accessibility rules.
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Under Title III, each facility must be accessible - one does not escape obligations by
pointing out that there is another stadium down the street that could be used. TIA and Motorola
are apparently arguing that one can discharge obligations with respect to one piece of equipment
by pointing to another. As important, even if one assumed that "product families" of multiple
independent pieces of equipment are the analog 1o u single facility, the analogy would not
support the approach taken here. The goal in accessibility cases is to make the entire facility
accessible. The reason not every seat needs to be accessible in a stadium ts that seats similar in
location and sight line are fundamentally fungible. So long as there are seats scattered
throughout a facility in sufficient number that people with disabilities have options that duplicate
those available to persons who are not disabled, therc 15 accessibility. Hence the "scooping
rules” -- the rules that define what must be done to make a facility accessible -- are intended to
ensure that individuals with disabilities have the same choices avatlable to them as are available
to persons that are not disabled, without imposing an undue burden on the facility owner.
Further. it is a central goal of the rules to provide a fully integrated experience rather than to
shuttle patrons with disabilities to special corners. Among other things, the rules require that
areas especially designed to accommodate wheelchairs also include seating for companions who
are not disabled.”’

As formulated. the product line approach 1s not analogous to the approach to providing
access to facilities. The product line approach. at least as proposed, allows manufacturers to
discharge the access obligations imposed by Section 255 by segregating accessibility across a

product line. The approach does not necessarily provide equivalent choices to individuals with
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In Independent Living, for example, the court concluded that Portland's Rose Garden had
been designed to place patrons who use wheelchairs in an area that had been designed for
equipment storage and spillover during sell-out games. Seat sectors had apparently been
gerrymandered so that individuals with disabilities had a choice of seats at different prices, but all
oddly segregated into less desirable locations. Even though there was access to the "product line”
of seating offered, the experience offered to the audience members with disabilities was in no way
comparable to the experience and opportunities otfered to those who were not disabled.
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disabilities. By definition, it restricts those choices to defined products which may or may not be
useable. For example, individuals with disabilities may often find themselves in situations where
they do not have a choice regarding the available telecommunications products. An employer.
school or hotel may choose telecommunications products that are, unwittingly, inaccessible to an
employee, student or guest with a disability. In these circumstances, it is likely that fruitless
conflicts would persist between Ad’s requirements for reasonable accommodation or auxiliary

aids and Section 255 obligations for accessible products

b. Product line may be an effective alternative where accessibility 1
not readily achievable. but it cannot substitute for readily
achievable accessibility

We emphasize that we appreciate the industry's dilemma. A product line approach may
be the best alternative if full accessibility is not "readily achievable": but it is not a substitute for
accessibility where accessibility can be readily achieved. The goal should be to provide
consumers with disabilities with as many choices as are available to those who do not have a
disability. It may be that there are other ways to formulate the product line approach that would
avoid the objections raised by AFB and by others. * Indeed. AFB is willing to work with
industry to explore possible approaches to addressing product line issues in particular cases. But
at this point, as proposed by industry, it is not a workable alternative.

2. The Fundamental Alteration Test Does Not Work As Industry Suggests.

One of the most troubling issues raised by industry revolves around the “fundamental
alteration” issues that were discussed in part in Part .B. of these comments. AFB believes that

in some circumstances, providing accessibility might require a “fundamental alteration” to a

" This is to be contrasted with the untenable suggestion (by CEMA at pp. 13-14, for
example) that a manufacturer be permitted to avoid its own obligations under the law by showing
that a product that is accessible can be purchased from someone else. The obligations of the statute
run to every manufacturer and every service provider: the obligation is for each manufacturer to
provide accessible equipment, and each service provider to provide accessible service; the "readily
achievable" test is not. in other words, a "readily available” test.




product, and for that reason. providing accessibility might not be “readily achievable.” But we
do not believe that the fundamental alteration test can be applied quite the way that industry asks
the Commission to apply it. If the Commission adopted the standard, it would need to make it
clear that the test applies only on a case by case basis. and only in limited circumstances.
Industry comments seems to assume that, if providing accessibility in one way would
involve a fundamental product alteration. accessibility need not be provided at all. The
fundamental alteration standard really only comes into play when accepting or rejecting a
particular accessibility solution. It is not a standard that can be used to discharge the obligation
to seek solutions. or to avoid any modifications.™ 1t is typically applied on a case by case basis.
examining unique facts and circumstances, and considering whether and to what extent

" The fact that one type of change might require a

accommodations could have been made.
“fundamental alteration” does not end accessibility obligations. There is a duty to consider
alternatives.

Second, the industry seems to assume that it 1s permitted to define what would constitute a

“fundamental alteration.” However. the cases cited by industry and at note 36 make it very clear
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As an example of the fundamental alteration issue, the TIA Comments at 49 suggest that a
cellular handset that also functions as a vibrating pager with caller ID might be developed for
people who work on noisy shoproom floors. TIA further assumes that building a zoom feature into
the device (so that it 15 accessible to those with impaired vision) would delay the speed with which
a message could be displayed when the zoom was operating - making the device unusable for
emergency situations and therefore fundamentally altering the uses to which the device could be
put. However, the hypothetical assumes that the zoom feature cannot be enabled or disabled with a
simple switch -an assumption that is hardly obvious. Further, it assumes that the delay caused by
the zoom feature would in fact render it unusable for emergency situations -- again a presumption
that cannot be made under a proper application of the fundamental alteration test.
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One of most notorious recent applications of the standard is discussed in Martin v. PGA Tour,
Inc.,994 F. Supp. 1242 (U.S.D.C. Or. 1998). In that case, the PGA claimed that allowing a player
to ride a cart rather than walk the course would "fundamentally alter” the professional golf match.
The court accepted the PGA's claim that walking was required to add a physical dimension to the
game. But the court emphasized that the fundamental alteration test requires a case by case
application, and in the particular case, concluded that the change required to accommodate Martin
would not so change the physical dimensions of the gume as to fundamentally alter it.
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that this is not the case. The question of what constitutes a fundamental alteration is a judicial
one. There must be a clear product objective that is violated, the need for that product objective
must be documented in terms of the core functions the product, and the effect of departing from
the product objective — or modifying it to provide an accommodation — must also be
documented. The mere possibility that accommodation may have some market effect on the
product is not enough.4' To take the example of the Nokia 610 discussed supra, the
“fundamental alteration” test would not permit Nokiu to avoid providing accessibility features
because Nokia also wanted to add simple video games instead of accessibility features, and one
precluded the other.

AFB believes that the Commission would be wise not to make the “fundamental
alteration” test a part of its rules at this stage. However. were the Commission to adopt the
standard, the Commission would need to properly confine the term so that industry does not

assume that the test provides a broader exemption than it is intended to provide.

3. The Cumulative Cost Test Should Not Operate As Industry Proposes for
Purposes of Determining Whether Accessibility is Readily Achievable.

Several commenters argue that, in deciding whether accessibility is “readily achievable.”
the Commission must take into account the “cumulative cost” of compliance. These commenters
are correct that under the ADA “readily achievable’ test “cumulative costs” may be taken into
account in particular circumstances. However. it is less clear that industry is proposing to apply
the test as it is properly applied under the ADA.* Under the ADA, the “cumulative cost” test is
applied in a way that permits a facility owner to implement accessibility in steps, after

establishing priorities for access. The test ensures that in any given years, the burdens associated

i Installation of wheelchair seating affects the total number of seats available in a stadium

and hence may reduce revenues by millions of dollars, and may affect the ability of persons who
are not disabled to sit where they want. Despite these impacts, the seating requirement does not
"fundamentally alter” the stadium.

*Itis not clear that the test applies across disabilities. but we assume for purpose of argument

it could.




with providing accessibility will not be inordinate. but the test also assumes that access will be
provided over time. In sort. the test permits a form of “cost spreading.”

If a cumulative cost test were adopted in this context. it would need to be similarly
confined. It could only apply in cases where a company has actually established a plan for
providing accessibility over time, and established implementation priorities. In that context, one
could then apply a cumulative cost test to determine whether, given the steps taken to provide
accessibility for a disability. more was “readily achiev able™

B. Both For Purposes of Defining Responsibilities Under Section 255, and for
Purposes of Determining Whether Access Is Readily Achievable, the Term
Manufacturer Must Reach Parent Corporations.

Several commenters ask the Commission to look only to the corporate division with
responsibility for producing a product in determining whether a particular accessibility
modification is “readily achievable.”™* There are at least three reasons why this position must be
rejected.

First, it ignores practicalities. A solution developed by one division for one product (a
speaker jack, for example) will typically be useable in conjunction with other products.45 Each
product division does not “reinvent the wheel” every time it begins work on a device, nor does
each division within a corporation maintain exclusive control over innovations, denying other
parts of the corporation access to new developments. Yet, when it proposes to treat accessibility
issues on a division by division basis. industry is asking the Commission to assume that

accessibility solutions must pay for themselves product by product. Solutions that are in fact
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See Kasday Report, Appendix A.

* CEMA Comments at 12. TIA Comments at 50. TIA states that it has no objection to
considering the parent’s resources under some circumstances, but argues this should be a case-by-
case determination. To the contrary, because the parent is legally responsible, and for the reasons
stated infra. the presumption the FNPRM makes in favor of including parental resources is
appropriate.
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See Kasday Report, Appendix A.



easy for a large manufacturer to implement because they can be used in many products should be
implemented, and would not be implemented under the industry approach.

Second, the approach assumes the parent corporation has no role in the “fabrication,
development and design™ of the products that it markets under its name. That claim is not
supported by the anecdotes in the comments. As the comments make clear, the parent has the
ultimate control...the power of the purse. [t cannot avoid Section 255 responsibilities by
withholding resources that are available to it. It would be as if a building owner argued that it
was not readily achievable to install wheelchair access to the bathroom because the “plumbing
division” only has the budget to fix leaks. That position would be quickly rejected, and so
should the position of industry urged here.

Finally, several of the comments ask the Commission to look only to the divisions and
subdivisions of manufacturing corporations so that large and small manufacturers are treated
equally under the rules. That request betrays a fundamental misunderstanding of the term
“readily achievable” as defined in the ADA. The term. us applied and interpreted, does treat
large and small organizations differently, because what is readily achievable for one may not be
readily achievable for another. Because the term “readily achievable™ is defined in the same way
as in the ADA, the same result follows here: one cannot ignore the size of the parent corporation.
as many manufacturers urge.

As a related matter. several commenters argue that the FCC should only hold
manufacturers and service providers responsible for matters over which they have “direct
control.” Some commenters. for example, argue that manufacturers have no control over
software, so that CPE manufacturers cannot be held responsible if their equipment is inaccessible
because of software deficiencies. (At the same time. these commenters point out that modern
equipment is software-dependent. so that the software is actually an integral part of the
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product).” The “direct control” argument assumes that manufacturers and service providers

“ The importance of treating software as part of the equipment is underlined by the Kasday
Report.



